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Evolution of employment perils:

• Doing something discriminatory – “You’re 

fired, you darn Lithuanian!”

• Doing something harassing – “Only 

Lithuanian employees have to sweep up.”

• Saying something harassing – “Okay.  A 

Lithuanian and two Poles walk into a bar. . . .”

• Harassing someone without saying anything!



Soviet nuclear missile base in Plokštinė

(part of Samogitian National Park)

(Image is offensive to many Lithuanians)



Images and Symbols in the 

Workplace: Wordless Legal Risks
• Posted in workspace, office, cubicle, bulletin 

board, in newsletters, as part of e-mail 

signatures

• Worn as part of apparel (EEOC v. Abercrombie & 

Fitch, 2015)

• Bumper stickers, flags on trucks, lunch boxes, 

briefcases

• On social media platforms, texts

• Tattoos and piercings





Let’s Talk Symbols……

• Like written language, symbols carry with them 

meaning that allows us to communicate with 

each other

• Symbols and Inference/Interpretation

– What symbols have you seen in your workplace?

– Are symbols always interpreted the same by 

everyone?



What is your responsibility?

• Some symbols must be accommodated:

– Religious imagery (reasonable accommodation)

• Some symbols must be prohibited:

– Hate “speech”

– Sexually-provocative or denigrating images

– ANY protected category

• Some symbols should be discouraged:

– Inconsistent with CU “brand” or image



We all know all of the 

protected classes:
• Race, sex, color, national origin, religion (Title 

VII of the Civil Rights Act of 1964)

• 1967: Age Discrimination in Employment Act

• 1977: Pregnancy Discrimination Act

• 1990: Americans with Disabilities Act

• 2008: ADAAA – everybody



But we don’t:

• GINA

• USERRA 

• Affordable Care Act anti-retaliation/lactation



But we don’t, continued:
• VA: childbirth, marital status, lactation

• NC: lawful use of lawful products outside work; 

absence because getting domestic violence order

• TN: tardy volunteer rescue workers

• PA: “handler or trainer” of a guide or support animal 

(mini-horses?)

• IL – Less-Than-Honorable military discharge

• WV – “blindness or disability” ?



But we don’t, cont’d:
• District of Columbia:

– Race, color, religion, national origin, sex, age

– Matriculation

– Sex or gender identity

– Credit information/status (cannot ask/PFI exemption)

– Personal appearance:

• The outward appearance of any person, irrespective of sex, with regard to bodily 

condition or characteristics, manner or style of dress, and manner or style of 

personal grooming, including, but not limited to, hair style and beards. It shall not 

relate, however, to the requirement of cleanliness, uniforms, or prescribed 

standards, when uniformly applied for admittance to a public accommodation, or 

when uniformly applied to a class of employees for a reasonable business 

purpose; or when such bodily conditions or characteristics, style or manner of 

dress or personal grooming presents a danger to the health, welfare or safety of 

any individual.” Id. at § 2-1401.02(22).



But we don’t, continued:
• Maryland:

– Race, color, religion, sex, national origin

– Marital status, sexual orientation

– Genetic information

– Disability

Howard County: political opinion, personal appearance

Montgomery County: family responsibility, ancestry

PG County: political opinion, personal appearance



But we don’t, cont’d:

• Delaware:

– Reproductive health decisions, including the 

decision or contemplation of whether to use 

contraception or abortion

– Status as victim of stalking, domestic violence, or 

a criminal sexual offense

– [Specific provision allowing employers to raise 

BFOQ Defense, even for gender identity!]



Illegal Harassment in DE?

In e-mail signature, in social media an 

employee associates with the credit union, on 

a shirt or in a cubicle?  YES.



Protected classifications

• You will never be able to memorize all of 

them

• That does not matter

• All persons must be treated with dignity and 

respect

• Images and symbols that may be offensive 

should be purged from the workplace culture 

to the greatest extent possible



Example: CSA Battle Flag



CSA Battle Flag:

• Usual association with slavery, racism, white 

supremacy

– Brown v. Nucor (4C 2009) (flag ubiquitous in 

workplace – even on company-branded mugs)

• Employer can certainly ban display of flag

– Dixon v. Coburg Dairy (4C 2004) (employee fired 

for not removing flag decals from tool box)

– Hardwick v. Heyward (4C 2013) (school dress 

code can prohibit clothing with Confederate flag)



Is there a right to display?

First Amendment?

Dixon v. Coburg Dairy (4C 2004)

Race, Religion, National Origin?

Chaplin v. DuPont Advance Fiber Systems (4C 

2005) (affirming Hudson, J.)



Noose



Noose

• Evocative of horrific history of lynching

• Not aware of any positive reason to permit 

display of noose

• Well-accepted direct evidence of racism

– Brown v. Nucor (4C 2009)

– EEOC v. Discount Movers (2018) (troll doll 

hanged and painted black)

– EEOC v. Driven Fence (2017) (nooses in the 

workplace in Chicago, of all places)



Idiots and the Evil still post 

and depict nooses:

“Noose Emojis” are easy to find and often occur at the end of 

an e-mail signature, or in a Facebook Post.



Unusual Sexual Symbols

EEOC v. Chipotle San Jose (2017): Scoreboard in 

office of who is having sex with whom – rare case 

of female on male sexual harassment



Sexual Symbols

EEOC v. United Air Lines (2018): Male

supervisor posted on social media sexually explicit

pictures with the obsolete motto:

“FLY THE FRIENDLY 

SKIES OF UNITED”



Globally Offensive Symbols



Swastika?



But watch out for religious 

issues:
“The swastika is an ancient symbol that was in use in many

different cultures for at least 5,000 years before Adolf Hitler made it

the centerpiece of the Nazi flag. . . . The word swastika comes from

the Sanskrit svastika, which means “good fortune” or “well-being."

The motif (a hooked cross) appears to have first been used in

Eurasia, as early as 7000 years ago, perhaps representing the

movement of the sun through the sky. To this day, it is a sacred

symbol in Hinduism, Buddhism, Jainism, and Odinism. It is a

common sight on temples or houses in India or Indonesia.

Swastikas also have an ancient history in Europe, appearing on

artifacts from pre-Christian European cultures.” Holocaust

Encyclopedia, US Holocaust Museum



Upside-Down Cross?



Religious issues:

An upside-down cross may be 

seen as an anti-Christian symbol.  

But it has a long Christian 

history as the Cross of St. Peter.  

It may also be significant as a 

sign of atheism or Satanism.  But 

it is not generally associated with 

Wicca.  See, e.g., “The Omen.”



Symbols

• The thumbs up, which symbolizes that 

everything is great in American culture, is just 

like giving the middle finger in Greek culture. 

This Photo by Unknown Author is 

licensed under CC BY-SA-NC

https://titaek-english.blogspot.com/2014/06/okay.html
https://creativecommons.org/licenses/by-nc-sa/3.0/


• What is art and what is offensive?

• Dress and Grooming Policies

• Philadelphia – officers with offensive tattoos are 

sent to the Tattoo/Body Art Review Board

• Can you require employees to cover visible 

tattoos at work?

• Discipline or discharge for non-conformity?

• Case-by-Case Consideration

Body Art and Clothing



Tattoos?

“My Father Ra is Lord.” 
Adherent of Kemeticism, studying 

for priesthood; intentional covering 

is a sin.

EEOC v. Red Robin Gourmet 

Burgers, Inc. (W.D. Wash. 2005)



Things we need to recognize:

The “coat of arms” of Harvard Law School



Things we need to recognize:

• Harvard Law School abandoned its coat of 

arms in 2016, because it was based on the 

arms of Isaac Royall, whose endowment 

funded the first professorship of law (in part).

• Farmer in Medford, Massachusetts?  New 

research found the Royall family owned 

slaves on a plantation in Antigua and 

Barbuda as well as their house in Medford.



Things we need to recognize:

• Yale College in the same position.

• “Calhoun College” named after John C. 

Calhoun, Yale Class of 1804 – and vehement 

advocate of states rights and slavery.

• After refusing to change in 2016, Yale 

changed the name in 2017 to Grace Hopper 

College, Yale Ph.D. 1934, who worked on 

UNIVAC and the basis for COBOL.



Things we need to recognize:



Things we need to recognize:

• “The Unbearable Whiteness of Milk: Food Oppression and 

the USDA,” UC Irvine Law Review, Vol. 3, p. 1251, 2013 

(Jun 2014) by Andrea Freeman, University of Hawai'i 

William S. Richardson School of Law

• “Got Mylk? The Disruptive Possibilities of Plant Milk,” 84 

Brooklyn Law Review, 2019, Forthcoming, Iselin Gambert, 

George Washington University - Law School

https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1111852
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3229995##
https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2279861


• Are the symbols used inclusive? 

“Holiday Celebrations”



• An emoji is:  a small digital image or icon 
used to express an idea, emotion, etc.

• Are some emojis offensive?

• Do you need an emoji policy?

• Kissy faces, tongues, and like emojis are 
inappropriate for the workplace.

“Emojis – Take Caution ”



Emojis from “heck”

Symbols 

expressing deep 

affection or having 

possible racist 

connotations must 

be avoided.

This Photo by Unknown Author is licensed under CC BY-NC

http://www.allwhitebackground.com/eggplant.html
https://creativecommons.org/licenses/by-nc/3.0/


• Divisiveness

• Lowered Morale

• Decreased Productivity

• Bullying/Harassment

• Unlawful Discrimination

• Lawsuits

Negative Effects of Offensive 
Symbols in the Workplace



• Determine what symbols are appropriate for 

your workplace

• Implement policies that address the use of 

symbols in the workplace and how conflict 

regarding the same will be handled

• Review your harassment policies and update 

as appropriate

• Train staff on your policies

• Take action as appropriate when employees 

violate your policy

Best Practices
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